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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of February, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11322
V.

BENI GNO FERNANDEZ TANMARGO

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamR
Mul I'ins, issued on May 2, 1991, follow ng an evidentiary
hearing.' The law judge affirmed in part and dismissed in part

an order of the Adm ni strator suspending respondent's airline

The initial decision, an excerpt fromthe hearing
transcript, is attached. Respondent did not reply to the
Adm ni strator's appeal brief.
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transport pilot certificate for 60 days. The Adm nistrator's
order charged that respondent had violated 14 C F. R 91.9,
91.65(a), and 91.67(a) and (e).? The law judge affirmed the
8 91.65(a) charge, dism ssing the remaining allegations, and
reduced the sanction to a 15-day suspension. W nodify the
initial decision and grant the Adm nistrator's appeal to the
extent we find that respondent also violated § 91.67(e). W
affirmthe 15-day suspension inposed by the | aw judge.

The Administrator's order arose in connection with a
Novenber 21, 1988 incident during which, it was charged,
respondent, flying a twn engi ne Beechcraft 95, overtook and flew

too close to a single engine Piper Cherokee. The Adm nistrator

’8 91.9 (now, as pertinent, 91.13(a)) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

Respondent was charged with reckl ess conduct.
§ 91.65(a) (now 91.111(a)) provided:

No person may operate an aircraft so close to another
aircraft so as to create a collision hazard.

8§ 91.67(a) and (e) (now 91.113(b) and (f)) provided:

(a) General. Wien weat her conditions permt, regardl ess of
whet her an operation is conducted under Instrunment Flight

Rul es or Visual Flight Rules, vigilance shall be maintained
by each person operating an aircraft so as to see and avoid
other aircraft in conpliance with this section. Wen a rule
of this section gives another aircraft the right of way, he
shall give way to that aircraft and may not pass over

under, or ahead of it, unless well clear.

(e) Overtaking. Each aircraft that is being overtaken has
the right-of-way and each pilot of an overtaking aircraft
shall alter course to the right to pass well clear.
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i ntroduced testinony by an FAA general aviation operations
i nspector, WIIliam MNease, who was the pilot of the Cherokee,
that respondent flew directly at him despite his radio calls,
and when respondent's aircraft was so cl ose (approxinmately 50
feet, and converging, Tr. at 48) that he felt a collision was
i mmnent, M. MNease pulled up and to the left.® Respondent's
aircraft, according to M. MNease, never changed course.

Respondent admitted that he was the pilot in command of the
aircraft, but argued that he never was so close to the Cherokee
as to create a collision hazard. He testified that he had the
Cherokee in his sight during the entire episode, that he
attenpted to advise it by radio that he was overtaking, and that
he kept well clear to the right while he was overtaking. After
overtaki ng, he continued, the Cherokee turned steeply to the
left.* Respondent offered various mat hematical cal cul ations
designed to show that M. MNease's version of events could not
be accurate.®

The | aw judge di sm ssed all but the 8 91.65(a) (collision
hazard) charge. Respondent appeals the failure to dismss that

charge, and the Adm ni strator appeals the | aw judge's di sm ssal

M. MNease investigated this incident for the FAA

“On cross-exam nation, M. MNease acknow edged that this
testinony was the sane as the explanation respondent offered
during his earlier investigation.

®The |l aw judge seens to have placed no weight on these
cal cul ations, nor do we. They proceed from an unsupported
prem se, contrary to the evidence of record, that M. MNease did
not first see the Beechcraft until it was only 100 feet away.
See Tr. at 17-21, 37, 46-48, 55-56.



of the other charges.

Respondent argues that the |aw judge's analysis of the
applicable law was flawed in that he stated that the standard of
proof was an objective one, and then applied a subjective test.?®

Respondent further faults this analysis because, earlier, the
| aw j udge had opined that it was inpossible to judge distances in
the air (Tr. at 179). In view of this statenent, respondent
questions how the |l aw judge could credit M. MNease's testinony
that he was in danger of a collision hazard.

W agree with the | aw judge's concl usion, but our reasons
differ. Evidence of a collision hazard will often be based only
on testinony of the involved pilots. In this case, an
experienced pilot felt conpelled to take evasive action in the
face of respondent’'s operation. Testinony of the Cherokee's
ot her occupant, Vaughn 4 son, who was taking a check ride, also
i ndi cated respondent’'s proximty. This witness believed that
respondent nust not have seen them and thought there would have
been a mdair collision had M. MNease not taken evasive action.

This is acceptabl e evidence of a collision hazard, and the fact
of the evasive maneuver by an experienced pilot is especially
conpel l'i ng, objective evidence. Wen countered only with
respondent's deni al and unpersuasive nmat hemati cal hypot hesis, we

can see no error in the initial decision's ulti mte concl usion

®Specifically, the |aw judge stated that an objective
standard is applied to deci de whet her soneone operated so cl ose
to another as to create a collision hazard. The |aw judge
proceeded to state that this would depend on whether the pilots
t hought there was a collision hazard. Tr. at 181.
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that a violation of § 91.65(a) had been established, despite the
| aw judge's failure to adhere to the distinction between the
obj ective and subjective that he believed essential.

The Adm ni strator has appealed the | aw judge's di sm ssal of
the 8§ 91.67(a) and (e) (failure to be vigilant, see and avoid,
and overtake properly) and 8 91.9 (reckl essness) charges. Upon
review of the record, we agree with the | aw judge's di sm ssal of
the 8 91.67(a) and 91.9 charges because we find that the
Adm ni strator did not neet his burden of proof on these natters.

W reinstate the 8§ 91.67(e) charge.

The Adm nistrator's 8 91.9 argunent on appeal is prem sed on
the proposition that operating an aircraft in a way that creates
a collision hazard equates to reckl essness. However, the
Adm ni strator has the burden of proving respondent's
reckl essness. A finding of recklessness carries with it a
consi derably greater burden of proof than does a finding of
carel essness. Reckl essness can be equated to gross negligence.

Adm ni strator v. Understein, 3 NTSB 3564, 3567 (1981) ("grossly

negligent or reckless"). See also Admnistrator v. Kelly & Kelly,

2 NTSB 1408, 1410 (1975) ("their conduct of the flight was so
devoi d of basic safe operating practices and adherence to
critical safety regulations that it constituted reckl ess
operation."). In view of the law judge's finding that respondent
had the second plane in sight and noved in the correct direction
to overtake it (which finding the Adm nistrator does not directly

chal l enge), a finding of recklessness is not supported by a



preponder ance of the evidence.’

For simlar reasons, we uphold the | aw judge's determ nation
that a violation of § 91.67(a) has not been established, except
i nsofar as respondent did not "pass well" of the second aircraft,
a matter we consider, on these facts, to be captured entirely by
the charge of a violation of 8 91.67(e), which we wll reinstate.

To prove a violation of the see and avoi d provi sions of

8§ 91.67(a), the Adm nistrator must show, by a preponderance of

t he evi dence, that respondent failed to maintain vigilance so as
to see and avoid other aircraft. The |aw judge found, as fact:

[ Respondent] did see the other aircraft. You did take

action. You went to the right of the aircraft as required

by the FAR [ Federal Aviation Regulations]. . . . you did

take action to alter your course to the right of the

aircraft you were overt aking.
Tr. at 181.

These facts do not appear to be in real doubt and, although
respondent’'s flight path m ght have brought himperilously close
to the second aircraft (close enough to be deened a collision
hazard), he must be presuned to have had the intention and skil
to avoid the other aircraft, given the |level of proficiency shown
on this record. This does not, however, require the assunption

t hat he woul d have passed "well clear,” and that is the essence

of the 891.67(e) charge. W think the evidence supporting the

"The Adnministrator's cites to Administrator v. Wrner, 3
NTSB 2082 (1979) and Adm nistrator v. Hayes, 3 NISB 1528 (1978)
are unavailing, as both affirnmed only carel essness, not
reckl essness, findings. The Admnistrator did not alternatively
al | ege carel essness.
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| aw judge's finding that respondent created a collision hazard is
just as conpelling on this issue, and that a violation of
8§ 91.67(e) must be sustained. Arising as it does fromthe sane
set of facts as the §8 91.65(a) charge, we do not believe that it
requi res additional sanction. Hence we will |eave the | aw

j udge's recommended 15-day suspensi on undi st ur bed.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's appeal is denied, except as to the
violation of 8 91.67(e) for which the appeal is granted; and

3. The 15-day suspension of respondent's airline transport
pilot certificate shall begin 30 days fromthe date of service of

this order.?®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

8For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



